THE 
INSURANCE LAW JOURNAL 


Ug 


a 
bd 


ESTABLISHED 1872 


Advance Digest of Full-Text Decisions 
currently reported in the 
CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty @ Negligence @ Life, Health and Accident @ Automobile 


No. 118 April 3, 1941 
CREDITOR OF INSURED AS BENEFICIARY 


ae 


Designation of Beneficiary 


An insurance policy holder, being unable to pay the pre- 
miums which fell due under his policy, applied to a friend 
to make these payments for him, This friend inquired of the 
agent who had sold the policy how he could be protected, in 
the event of the insured’s death, if he advanced the premiums 
on the policy. He was told that if he were designated bene- 
ficiary he could collect the proceeds of the policy upon the 
death of the insured, and when this understanding was veri- 
fied by the latter, the friend paid the premiums. Subsequent- 
ly upon the insured’s request, this friend was designated as 
beneficiary. 


Please Route to: Claims to Proceeds 


After the insured’s death, the insurance company denied lia- 
bility under the policy, but in an action brought by the benefi- 
ciary, liability was established and the company paid the money 
into court. The administrator of the insured’s estate inter- 
vened in the action, contending that the beneficiary was en- 
titled to the proceeds of the policy only to the extent of the 
sums advanced by him in payment of premiums thereon, and 
that the remainder of the proceeds was to be held in trust 
by said beneficiary for the benefit of the estate. The question 
presented in determining to what extent the beneficiary was 
entitled to the proceeds was whether or not the existence 
of the debtor-creditor relationship between the insured and 
the beneficiary, which the court assumed to exist, limited the 
otherwise unqualified and vested rights of the beneficiary. 


Intent of Insured—Proof 


In Zolintakis, Exr. v. Orfanos, Admr., the United States 
Circuit Court of Appeals for the Tenth Circuit held that the 
beneficiary was entitled to the entire proceeds from the 
policy. In order to establish a trust, it is necessary that an 
intent so to do be established by clear and convincing evi- 
dence. It is presumed that the insured intended to leave the 
entire proceeds of his policy to the beneficiary therein des- 
ignated. The evidence was insufficient to establish that the 
insured intended the beneficiary to take only so much of the 
proceeds of the policy as would reimburse him for the pre- 
miums paid, or to show that the debt which existed between 
the insured and the beneficiary could ever have been col- 
lected by the latter. The beneficiary’s right could not be 
limited, as the administrator contends, unless a clear intent 
on the part of the insured that it be so limited is established. 
See J 501,945. 
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% UNITED STATES SUPREME COURT * 
ACTIONS 


The United States Supreme Court on March 31, 1941, denied 
certiorari in: 


Mutual Life Insurance Company of New York v. Heil- 
bronner [4 Life Cases 1166] 
Rehearing was denied in: 
Obartuch v. Security Mutual Life Insurance Compas 
{5 Life Cases 282, 4 Life Cases 492, 3 Life Cases 64} 


% NEGLIGENCE % 
(Other than Automobile) 


Building Under Construction—Child Injured.—Plaintiff, a 
minor, was injured as the result of a fall while playing in 
a building belonging to and under construction by defend- 
ants. The court denied a recovery holding that plaintiff, at 
the time of the accident, was a trespasser, or at best a mere 
licensee, to whom defendants owed no duty except to avoid 
wilful injury or nanos. (Hindle v. DiDomenico et all, 
Superior Court of Baltimore City, Md.)... 402,181. 


Delay in Delivering Telegram.—Plaintiffs, husband and wife, 
brought an action to recover damages for mental anguish 
suffered by the wife by reason of the failure of defendant 
telegraph company to deliver promptly to her a message 
concerning the illness of her aunt. The court held that the 
sole cause of the delay was due to an error made by 
defendant’s operator at a time when he was acting as the 
agent of the sender of the message and, therefore, defendant 
was not liable. (Western Union Telegraph Co. v. Stamps et 
vir, Tex. Ct. of Civ. App.)... 402,185. 


Municipality’s Liability —Plaintiff, entering a city sidewalk 
from a private walk, sustained injury when she fell, due to 
an elevation in the city sidewalk, This “rise” in the sidewalk 
was not a menace to the public generally but was a danger 
only to those who approached it from the private property. 
Plaintiff was denied a recovery, the court holding that de- 
fendant city was under no duty to keep its sidewalk in such 
repair that a pedestrian could with reasonable safety have 
access thereto from private property. (Freer v. City of 
Eugene, Ore. Supreme Ct.).. 4402 178. 


Hole in Sidewalk.—In a suit brought by plaintiff against de- 
fendant city to recover damages for injuries sustained when 
he stepped into a circular hole in the sidewalk, the court 
affirmed a judgment for plaintiff, holding that there was 
sufficient evidence to submit the cause to a jury; neither 
was the verdict manifestly against the weight of the evi- 
dence, nor the damages excessive. (Frierdich v. City of 
Belleville, Ill. App. Ct.).. .§ 402,187. 


Meter Box in Sidewalk Maintained by City.—Question as to 
whether or not defendant municipality used reasonable care 
in protecting meter box which was placed in sidewalk, its 
lid. being level with the sidewalk, was resolved by the jury 
in favor of plaintiff who was injured when she stepped on 
the lid of a box which was not secured in place and was 
teers thrown to the ground. (Fay et ux. v. City of Trenton, 
N. J. Ct. of Err. & App... .$ 402,188. 


Pedestrian Injured.—Plaintiff sustained injury while walkin 
along a sidewalk when she tripped over a small pipe, located 
about one inch west of the sidewalk. The accident occurred 
when plaintiff, after stepping aside to allow an approaching 

destrian to pass, started to walk back on the sidewalk. 
he court held that the questions as to defendant city’s 
negligence and plaintiff's contributory negligence were is- 
sues of fact for the jury. A judgment in favor of plaintiff 
was reversed because of erroneous instructions. (Scha er vu. 
City of Edwardsville, I. App. Ct.) .. . 402,189. 


Theatre Patron Injured.—Plaintiff, while seated in the balcony 
of ‘defendants’ theatre, sustained injury when patrons stam- 
peded to the exits after an alarm of “fire” was given. The 
slarm was given when the film of the picture then being 
projected ignited. This fire was caused when a bug, at- 
tracted by the light of the projecting machine, got into the 
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booth which housed the machinery and copnpinest. The- 
court entered judgment in favor of plaintiff, holding that 

the failure of defendants to stop the machine upon discover. 

ing the bug’s presence was actionable negligence and the 

proximate cause of plaintiff's injury. (West v. Seigle Theatre 

et al., La. Ct. of App.)... 402,177. 


Last Clear Chance.—Plaintiff brought an action against defend- 
ant railway company and its employees to recover damages 
for the wrongful death of his intestate, alleged to have been 
caused by the negligent failure of defendants to avail them- 
selves of the last clear chance to avoid running a train over 
and fatally injuring the intestate while he was down helpless 
on defendants’ track. The court reversed a judgment for 
plaintiff, holding that since there was no evidence as to how 
long the intestate had been prone upon the track, the jury 
could not have found that the engineer saw, or by the 
exercise of ordinary care could have seen, the intestate in a 
helpless condition in time to have stopped the train before 
striking him. (Justice, Admr. v. Southern Ry. Co. et al., N.C. 
Supreme Ct.).. .] 402,186, 


Spread of Fire.—In a suit brought by plaintiff to recover dam- 
ages caused by a fire alleged to have been started on de- 
fendant’s right of way and negligently allowed to spread, 
the court reversed a judgment entered in favor of plaintiff. 
(Awa iw v. Missouri Pacific R. R. Co., La. Ct. of App.) 


Unsafe Premises Leased.—This case involved the liability of a 
landlord for personal injuries to an invitee of his tenant 
caused by a defect in the rented premises which existed at 
the time of the lease. The court concluded that plaintiff's 
petition, as amended, failed to show sufficient notice of the 
defect to impose liability upon the landlord. (Elijah A. 
Brown Co. v. Wilson, Ga. Supreme Ct.) .. .] 402,180. 


Invitees.—Where plaintiff, a regular customer of defendant 
lessee’s restaurant for a number of years, sustained injury 
when he stepped into an open trap door in a hallway while 
on his way to a washroom, the trial judge sustained the 
lessee’s demurrer on the ground that plaintiff had received 
no specific invitation or express permission to use the toilet 
on the occasion in question. On appeal, the order sustaining 
the demurrer was reversed. (Campbell v. Weathers, Kan. 
Supreme Ct.).. .§ 402,183. 


Fall Down Basement Stairs.—Plaintiff, a patient of defendants, 
sustained injury while on defendants’ premises when she 
fell down stairs leading to a basement, after she opened a 
door which she thought led to a dressing room. Plaintiff 
was specifically told by defendants’ servant that it was all 
right to go through that door. The court affirmed a judgment 
for plaintiff. The evidence authorized a finding that plaintiff 
was injured as the result of defendants’ negligence and did 
not demand a finding that plaintiff's own negligence caused 
the injuries. (Lake et al. v. Cameron, Ga. Ct. of App.)... 


Manufacturer’s Liability — Plaintiff wife sustained injury as the 
result of eating pancakes made from a package of pancake 
flour purchased from defendant retailer and manufactured 
by appellant. Appellant sold the flour to defendant in sealed 
packages under a brand name. On appeal, the court held 
that a verdict of the jury in favor of the retailer was wholly 
consistent with a finding of negligence on the part of the 
manufacturer. (Moreno et al. v. France Milling Co., Inc. et al., 
N. Y. Supreme Ct., App. Div.).. .] 402,179. 


Riparian Proprietors.—Plaintiffs brought actions to recover for 
damage to real and personal property resulting from flood 
conditions in a river. Plaintiffs’ complaint was in two counts, 
one based on the theory of negligence and the other om 
nuisance. The actions arose when flood water swept away 
cottages and damaged the land of plaintiffs situated about 
a mile below a dam owned and maintained by defendant, 
The court allowed a recovery, holding that plaintiffs proved 
by a fair preponderance of the evidence that defendant 
allowed a large amount of water to suddenly escape an 
that this was a proximate cause of their damage. (Wargo ¥. 
The Connecticut Light & Power Co.; Delmar v. Same, Conn. 
Supreme Ct. of Err.).. .[ 402,182. 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Malpractice—Examination Before Trial.—In her action against 
defendant based on the latter’s negligence in performing an 
operation, plaintiff should have been allowed to examine 
defendant, before trial, with respect to the manner in which 
he performed the operation while she was under the 
anesthetic. (Goodman v. Stein, N. Y. Supreme Ct., App. 
Div.). . .§ 402,191. 


Y. M. C. A. Member Injured.—In plaintiff’s action for damages 
on account of injuries sustained when he slipped and fell 
in the shower room, the court properly sustained defendant’s 
demurrer on the ground that a non-profit charitable organi- 
zation is not liable to a beneficiary of its charity for negli- 

ence of its servants. (Servison v. Y. M. C. A., Iowa 
Cases Ct.) . . .§ 402,192. 


Discontinuance of Electric Service—Question as to whether 
or not defendant utility was liable under a simple negligence 
count for having discontinued electric service to plaintiff's 
home should have gone to the jury, the evidence being in 
conflict, but defendant was entitled to an affirmative charge 
on the wanton count. (Alabama Power Co. v. Dunlap, Ala. 
Supreme Ct.)... 402,193. 


Blasting Operations—Cause of Damage.—Recovery for dam- 
ages to building alleged to have resulted from blastin 
operations which were negligently and improperly perform 
was denied, the evidence failing to establish any negligence 
on the part of defendant and failing to show that the said 
operations were the cause of the damage alleged. (Caramagno 
v. United States of America, U. S. Dist. Ct., Dist. Mass.)... 
q 402,194. 


Police Officer’s Escape from Threatened Collision—Unknown 
Hazard.—Defendant railroad, on whose premises plaintiff had 
entered in his line of duty as a police officer, was not liable 
for injuries sustained by plaintiff when, as he ran from 
the tracks after there had been a warning of a threatened 
collision, he fell into a creek nearby. (Louisville & Nashville 
R. R. Co. v. Griswold, Ala. Supreme Ct.) . . .7 402,195. 


Pedestrian Struck by Train.—Plaintiff, totally deaf, was struck 
and injured by a coal train operated by defendant, while 
walking upon its track with his back to the approaching 
train in a remote and sparsely settled section of the state. 
A judgment entered in plaintiff's favor was reversed on 
appeal, the court holding that the evidence was insufficient 
to justify a submission of the question as to the railroad’s 
duty to anticipate the presence of persons on the track. 
(Louisville & Nashville R. R. Co. v. Wilson, Ky. Ct. of 
App.) . . .] 402,198. 


Boy Electrocuted While Climbing Transmission Tower.—The 
defendant utility company was not liable for the death of 
plaintiffs’ son by electrocution, the deceased having been 
a trespasser upon defendant’s premises at the time he climbed 
the transmission tower where there was a loose wire, and 
said tower not having constituted an attractive nuisance 
as a matter of law. (Mayes et ux. v. West Texas Utilities 
Co., Tex. Ct. of Civ. App.). . .] 402,196. 


Wood Pulp Damaged.—Plaintiffs brought an action to recover 
damages for the alleged negligence of defendants in handling 
and caring for a shipment of bales of wood pulp belonging 
to plaintiff and shipped from Norway to Boston, Massa- 
chusetts. The defendants were the Mystic Terminal Com- 
pany and the Boston and Maine Railroad. The court 
concluded that the damage to the wood pulp was caused 
by the negligence of the Terminal Company and entered 
judgment for plaintiffs against that defendant. (Andersen 
et al. d. b. a. J. Andersen Co. v. Wilhemsen et al., U. S. Dist. 
Ct., Dist. of Mass.).. .§ 402,197. 


Slippery Condition of Floor—Customer Injured.—Plaintiff, a 
customer, sustained injury when she fell on the floor of 
defendant’s store. Her cause of action was predicated upon 
the claim that defendant was negligent in causing the floor 
to be in a slippery and dangerous condition due to the 
application of some oily substance or in failing to remove 
said substance, in permitting the floor to remain in a slippery 
and dangerous condition, and in failing to warn her of this 
condition. A judgment for plaintiff was affirmed on appeal. 
io, v. Scott-Burr Stores Corp., Ohio Ct. of App.)... 
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* LIFE x 


Effect of Will on Insurance Policy.—A testamentary disposi- 
tion could not operate to change the beneficiary under a 
policy, the insured having made no attempt to effect a 
change in accordance with the method provided by the 
policy and the designated beneficiary was entitled to the 
proceeds of the policy as against the claim of plaintiff under 
the will. (Cook v. Cook, Calif. Supreme Ct.)...9 501,931. 


Agent’s Authority.—Replication alleging that agent who agreed 
with insured to change in manner of premium payments 
acted within the apparent scope of his authority was subject 
to demurrer, it being necessary to show that such an agent 
was a general agent specifically authorized so to act in 
order to bind the company. (Christian Benevolent Burial 
Assn., Inc. v. Thornton, Ala. Supreme Ct.)...9 501,932. 


Sound Health Clause.—The fact that the local agent knew that 
the insured was not in sound health at the time he checked 
her application for the policy and at the time the policy 
was delivered did not estop the insurance company from 
denying liability because of the breach of the sound health 
clause. (National Life & Accident Ins. Co., Inc. v. Logan, 
Tex. Ct. of Civ. App.). ..$ 501,933. 


Waiver of Forfeiture—By accepting overdue premium pay- 
ments after the grace period had expired ee within a few 
days prior to the death of the insured, the insurer waived 
its right to declare a forfeiture of the policy for nonpayment 
of premiums which fell due in the few weeks preceding the 
insured’s death. (Floyd v. The Life & Casualty Ins. Co., St. 
Louis Ct. of App., Mo.).. . 501,934. 


Rival Claims to Policy Proceeds.—Evidence was insufficient to 
establish that there had been a gift of the policy to the 
insured’s sister, but the said sister was held entitled to a 
lien on the proceeds of the policy for the amount of pre- 
miums paid by her after she expected to collect the proceeds. 
(The Prudential Ins. Co. of America v. Bolan et al., N. J. Ct. 
in Chanc.).. .f 501,938. 

Attempt to Change Beneficiary.—Jury’s verdict in favor of the 

insured’s wife who had been the named beneficiary under 

his policies was affirmed, the evidence being sufficient to 
support a finding that the insured was not of sound mind 
when he attempted to change the oes (Mutual Life 

Ine 1 S50 v. Green et al., U. S. Dist. Ct., W. D., Ky.)... 


Change of Beneficiary—The minor insured’s request that his 
aunt be designated as beneficiary in his policy, his mother 
who was originally named as beneficiary having died, was 
valid and his failure to make any further change after he 
reached his majority amounted to a ratification of the pre- 
vious act. (The Equitable Life Assur. Society of the U. S. v. 
Galvin et al., U. S. Dist. Ct., D. Minn.). . .§ 501,940. 


Reformation of Policy Refused.—Court refused to reform sin- 
gle premium annuity contract issued by defendant insurer 
to plaintiff's husband so as to provide for a refund, there 
being no finding of fraud or mutual mistake nor that half 
of the single premium was paid with funds belonging to 
plaintiff. (Albright v. New York Life Ins. Co., N. Y. Supreme 
Ct., App. Div.). . .7 501,941. 


Venue Action.—An action by a member of a peace officers’ 
association for total and permanent disability benefits arose 
in part at least in the county where his official duties as a 
peace officer had been performed and his action for the 
recovery of such benefits was properly triable in that county. 
(Baldwin v. The Board of Commissioners of the Police Ins. 
& a of the State of S. C., S. C. Supreme Ct.) 


Continued Business Activity—It being established that the 
insured was not prevented by his claimed disability from 
following a gainful occupation, he was not entitled to the 
benefits provided under a policy in the event of the total 
and permanent disability of the insured. (The Mutual Life 
Ins. Co. of N. Y. v. Phillips, Ark. Supreme Ct.) .. .7501,9 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Disability of Veteran.—tTrial court’s finding that veteran, al- 
though totally and permanently disabled at the time of the 
trial, was not so disabled during the period when his insur- 
ance was in force, there being evidence to show that subse- 
quent to his discharge he applied for and obtained insurance 
upon representations that he was then in sound health, is 
affirmed on appeal. (Thatenhorst v. United States of America, 
U. S.C. C. A., 10th C.)...9 501,943. 


Disability Due to Mental Disease.—Insurance company was 
entitled to an affirmative charge in its favor in plaintiff's 
action for sick benefits, it appearing that the illness on which 
plaintiff's claim was based was a form of insanity or mental 
infirmity within the exclusion clause of the policy. (Grabove 
st SOL One t Health and Accident Assn., Ala. Supreme 

Re cats 946. 


Accident Policy—Limited Coverage.—Plaintiff’s evidence was 
insufficient to sustain her burden of proving that the insured 
died as the result of being struck by a train while standing 
or walking upon a public crossing. (Woodard v. Interstate 
Life & Accident Co., Tenn. Ct. of App.). . . 501,937. 


Suicide of Insured.—Judgment was for defendant in plaintiffs 
action to recover double indemnity benefits under four 
policies wherein plaintiff was the named beneficiary, the 
evidence definitely establishing and the proofs of death filled 
out by plaintiff stating, that death was the result of suicide 
and not of an accident. (Gordon v. The Mutual Life Ins. Co. 
of N. Y., U. S. Dist. Ct., E. D., La.)...9 501,944. 


Loss of Eye.—Court holds that entire case whereby plaintiff 
sought to recover on the account of the loss of the sight 
of one eye as the result of an automobile accident bears the 
earmarks of fraud and affirms the lower court’s judgment 
for the defendant, said judgment having been on the ground 
that plaintiff failed to furnish the written notice required by 
the policy. (Campbell v. Southern Life & Health Ins. Co., 
La..Ct. of App.)...9 501,947. 


Demurrer to Amendment Sustained.—The trial court did not 
err in sustaining defendant’s demurrer to, and striking plain- 
tiff's amendment to, her petition, and thereafter dismissing 
plaintiff's case for want of prosecution, the amendment 
alleging no new matter which tended to improve the cause 
of action as originally stated and being in the nature of a 
soca which is prohibited by the laws of this state. 
( vot 2 _— Health and Life Ins. Co., Ga. Ct. of App.) 
ie 942. 


*% AUTOMOBILE 


Electrocution of Individual Attempting a Rescue—When, for 
an unexplained reason, an automobile left the road and 
crashed into a pole, causing highly charged wires to fall 
across the highway, plaintiff's intestate was electrocuted in 
attempting to render assistance to those injured. Both the 
power company, responsible for the maintenance of the 
wires, and the motorist were held responsible for the death 
of plaintiff's intestate. (Arnold, Special Admr. v. Northern 
States Power Co. et al., Minn. Supreme Ct.).. .[ 704,173. 


Contract of Settlement.—In an action on a contract of settle- 
ment the trial court properly directed a verdict for plaintiff 
for the amount of the settlement agreed upon with the de- 


fendant insurance company for accidental damage to plain- 
tiffs tractor, since no evidence was produced by defendant 
insurance company that in any way constituted a defense. 
(Wilson v. Glens Falls Insurance Co., Ill. App. Ct.) . . .] 704,165. 


Insurer’s Liability—Plaintiff procured from defendant insur- 
ance against conversion of two automobiles and damage by 
collision. Both vehicles were converted and damaged by 
collision and defendant was held answerable therefor under 
its policy. (Jersey Discount Co. v. Aetna Ins. Co., N. J. 
Supreme Ct.).. . 704,175. 


Suit on Fire Insurance Policy.—The action brought against 
defendant on a fire insurance policy was continued and 
before the expiration of the continuance a default judgment 
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was entered against defendant. This was error. A con- 
tinuance of the cause precluded any further order until the 
order for continuance had expired. It was also held that, 
after the withdrawal of defendant’s storeys a further con- 
tinuance should have been ordered. (Fidelity-Phenix Fire 
Ins. Co. v. Oliver, Tenn. Ct. of App.)... 704,176. 


Loss Payable Clause.—Plaintiff’s insurance policy provided 
that all loss thereunder be paid to the credit company, which 
had financed the purchase of his car, for the account of all 
interests. It was held that, before plaintiff could recover in 
an action on the policy, it was his duty to show that the 
indebtedness to the credit company had been fully satisfied. 
Having failed in this duty, he was not entitled to a judg- 
ment. (The Home Ins. Co. of N. Y. v. Tumlin, Ala. Supreme 
Ct.).. .9 704,177. 


Cancellation of Insurance Policy.—Plaintiff, in accordance with 
the terms of a motor vehicle liability policy issued to de- 
fendant, gave defendant written notice of cancellation of the 
policy for non-payment of the premium, to become effective 
on April 16, 1940. Only a portion of the premium was paid 
thereafter and the court, in a declaratory judgment proceed- 
ing, held that the policy was duly cancelled as of April 16. 
(Hartford Accident & “wer 4 Co. v. Segreto et al., U. S. 
Dist. Ct., Dist. of Mass.).. . 704,181. 


Intersection Collision.—Since every operator of a motor vehicle 
on the highway must drive at a reasonable rate of speed, 
having due regard for the traffic conditions under which he 
is driving, it was for the jury to determine, in an action to 
recover for damage to plaintiff’s automobile resulting from 
an intersection collision, under the evidence whether or not 
defendant as he approached and went into the intersection, 
with the view partially obstructed by the embankment and 
weeds, had his car under control. (Tate v. Shaver, Ky. Ct. 
of App.)... 704,161. 


Right of Way at Intersection—In an action for injuries sus- 
tained as the result of an intersection collision between two 
trucks, the question of whether or not plaintiff was guilty 
of contributory negligence in failing to yield the right of way 
at the time and place of the collision was a question of fact 
for the jury. (Edwards v. Hill-Thomas Lime and Cement Co., 
Ill. App. Ct.)...9 704,164. 


Presumption of Due Care.—In an action for wrongful death 
resulting from an automobile collision at the intersection of 
two highways, the trial court properly instructed the jury 
that in the absence of evidence overcoming the presumption 
of due care, it should prevail and the deceased, in that event, 
would be deemed free from contributory negligence. (Black- 
more et al. v. Brennan et al., Cal. Dist. Ct. of App.) 
.. . 704,178. 


Street and Alley Intersections.—The statute requiring that vehi- 
cles be stopped immediately prior to driving into the side- 
walk area extending across an alleyway was held applicable 
to the operation of bicycles as well as motor vehicles and 
designed to protect street as well as sidewalk traffic. Be- 
cause a bicyclist rode out of an alley without stopping, he 
was denied compensation for injuries sustained when his 
bicycle collided with an automobile. (Mowrey v. Schultz 
et al., Iowa Supreme Ct.)...{ 704,170. 


ae Abutment.—Plaintiff was denied recovery for the death 

of decedent, who was killed when he drove his automobile 
into a bridge abutment, since there is no liability for an 
injury resulting from a collision with a barrier, marker or 
traffic signal lawfully fixed and maintained and plainly 
visible to one using ordinary care. (Fricke, Admzx. v. St. 
Louis Bridge Co. et al., Ill. App. Ct.).. . 704,160. 


Control of Vehicle Lost—Emergency.—When the shackle bolt 
on defendant’s car broke, he lost control and his car struck 
a bridge abutment, swerved to the wrong side of the road 
and careened back to the right where it collided with plain- 
tiffs’ approaching automobile. The breaking of the bolt was 
the proximate cause of the collision and defendant, acting 
in an emergency, was held not negligent and not answerable 
for personal injuries sustained in the collision. (Seele et ux. 
v. Purcell, N. M. Supreme Ct.)... 704,180 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Actionable Negligence.—In an action to recover for wrongful 
death resulting from a head-on collision between the auto- 
mobile of deceased and a truck owned by defendants, evi- 
dence that the truck of defendants was being driven in that 
half of the roadway in which deceased’s automobile was 
travelling made a prima facie case of actionable negligence. 
(Hellwig, Admx. v. Lomelino et al., Ill. App. Ct.) . . .[ 704,166. 


Approaching Vehicles Collision.—Plaintiffs’ northbound auto- 
mobile was struck by defendant’s southbound car which 
had crossed to their side of the road. In view of testimony 
indicating that defendant’s car was driven to the left side 
of the road in order to escape an approaching vehicle which 
had pulled into its path from behind plaintiff's automobile, 
it was held error to instruct that defendant’s driver was 
> of negligence as a matter of law. (Morrison et al. v. 

. Ballantine & Sons, N. Y. Supreme Ct.).. .] 704,185. 


Jurisdiction of Federal Court.—In an action brought to recover 
compensation for the death of a motorist who was killed 
when his truck was struck by a backing train, it was held 
that, since the plaintiffs and the individual defendants were 
all citizens of California and no severable action was alleged 
against the defendant railway company, the federal court 
was without jurisdiction to entertain the action. ( The 
Atchison, Topeka and Santa Fe Ry. Co. v. Francom et al., 
U. S. C. C. A., 9th C.).. .9 704,169. 


Collision at Railroad Crossing.—Plaintiff recovered compen- 
sation for injuries sustained when the automobile in 
which she was riding slid into the side of the cowcatcher 
on a train as the driver attempted to avoid colliding with 
the train. No signals of the train’s approach were given and 
the view of the motorists was obstructed until the car came 
within about 40 feet of the crossing. (Saeugling v. Scandrett 
et al., Iowa Supreme Ct.)...{ 704,171. 


Automobile Stalling on Street Car Tracks.—When plaintiff was 


about 300 feet from an approaching street car, his automo- 
bile began to skid. It skidded across the street and stalled 
on the street car tracks, facing the direction from which it 
had come. The jury awarded him recovery from the street 
car company for damages sustained when the rear of his 
automobile was struck. (Ashbrook v. The Cleveland Railway 
Company, Ohio Ct. of App.).. .] 704,172. 


Taxicab Passenger Injured.—In an action to recover damages 
for injuries sustained by plaintiff while a passenger in a 
cates the proximate cause of the injury was a question 
of fact for the jury, and on appeal judgment for plaintiff 
was affirmed, as under the evidence the jury was justified in 
concluding that the negligent conduct of the taxi driver was 
one of the proximate causes of the injury. (Jackson v. 
Thompson, Trustee, Ill. App. Ct.).. .] 704,162. 


Passenger’s Arm Struck by Mailbox.—Where plaintiff was in- 
jured while riding as a passenger in a car when her arm, 
resting on the window sill, struck a mailbox on the highway, 
the court denied a recovery, holding as a matter of law that 
the mailbox in question did not constitute a nuisance and, 
also, that plaintiff was guilty of negligence which was the 
ee cause of her injury. (Black v. City of Berea, Ohio 

upreme Ct.)... 704,179. 


Right of Way.—In an action to recover damages resulting 
when plaintiff drove his car into a parked car in order to 
avoid striking defendant’s car as they both approached an 
intersection, it was error for the court to instruct the jury 
to the effect that defendant, under the facts had the right 
of way and that plaintiff did not have the right of way. 
(Hill et al. v. Hiles, Il. App. Ct.)... 704,163. 


Unlighted Truck Struck.—Plaintiffs were denied compensation 
for personal injuries and property damage sustained when 
their automobile collided with defendant’s unlighted truck, 
geane on the highway. It was held that the jury’s special 

ndings that the automobile driver’s excessive speed prior 
to the collision proximately contributed to the accident and 
that said driver’s failure to slow down upon discovery of the 
truck did not constitute negligence were not irreconcilable. 
(Jackson et ux. v. McCrary, Tex. Ct. of Civ. App.) .. .7 704,183. 


Pedestrian Standing on Berm of Road Injured.—Plaintiff, who 
was standing on the berm of the road, was struck by a 
truck which was not driven off the pavement. The appeal 
court, finding him guilty of contributory negligence, refused 
to uphold the jury’s verdict holding those responsible for the 
operation of the truck liable for Jaintif’s injuries. (Ray v. 
rer Etc., et al, W. Va. Supreme Ct. of App.)... 


Scope of Employment.—Before going to work, one Deaton 
drove his automobile to a garage to be repaired. While 
at the garage, he ran against and injured plaintiff. Plaintiff 
brought an action against the Western Union Telegraph 
Company, Deaton’s employer, but, since there was no evi- 
dence that Deaton was acting within the scope of his em- 
ployment at the time of the accident, a judgment of nonsuit 
was entered. (Ross v. Western Union Telegraph Co., N. C. 
Supreme Ct.)...f 704,184. 


Operation of Unregistered Vehicles by Nonresidents.—By law, 
the privilege of a nonresident to operate his motor vehicle 
in Massachusetts without registration was limited to thirty 
days from the date of entry unless he obtained a permit 
issued by the registrar which authorized the operation of 
such vehicle without registration. It was held that the 
period of thirty days must be computed from the date of 
the first entry of the vehicle and is not limited to a single 
year. (Philip W. Conningford v. Cote; Philip E. Conningford 
v. Same, Mass. Supreme Jud. Ct.)...9 704,186. 


Fatal Injuries While Repairing Tire—Pilaintiff was denied 
compensation for the death of his intestate who was fatally 
injured when struck by defendant’s bus while he and his 
companion were repairing a tire upon the automobile in 
which they had been riding. Issues of fact were presented 
by the evidence and the jury’s conclusion in favor of de- 
fendant was upheld. (Carson, Admr. v. Amberson, d.b. a.” 
Union Bus Lines, Tex. Ct. of Civ. App.). ..] 704,187. 


Erroneous Instructions.—If the stating of the issues to the 
jury by substantially copying the pleadings of the parties, 
almost verbatim, results in prejudice to the complainin 
party it is sufficient A sate for reversal of the judgment o 
the trial court. (McClelland v. Interstate Transit Lines, Neb. 
Supreme Ct.).. .¥ 704,167. 


Writ of Certiorari—A writ of certiorari to quash the record 
and opinion was improvidently issued where the opinion 
was not in conflict with the last controlling decisions of the 
supreme court. (State of Missouri ex rel. Nevins v. Hughes 
et al., Mo. Supreme Ct.). . . 704,168. 


Joinder of Third-P: Defendant.—Under the Maryland law, 
the right of contribution between joint tortfeasors arises 
only where there is a joint judgment. There can be no such 
judgment unless the plaintiff asserts a claim against both 
tortfeasors. It was therefore held that an order for a third- 
party complaint should be granted if the plaintiff failed to 
amend his complaint to state a claim against the individual 
whom the defendants sought to join as a third-party de- 
fendant. (Malkin v. The Arundel Corp. et al.; Origi 
Defendants and Third-Party Plaintiffs v. Malkin, Third-Party 
Defendant, U. S, Dist. Ct., Dist. of Md.). . .9 704,174. 


Paragraph (1) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 





